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Select issues
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Legal and practical consequences of China’s non-appearance
in the proceedings

Scope of the Tribunal’s jurisdiction under Part XV

Broader significance of the award for the question of
effectiveness of dispute resolution under UNCLOS, especially
re compliance

Extent to which the Tribunal’'s approach is likely to be
followed, with a particular emphasis on the Tribunal’s
interpretive approach to Article 121(3)



1. Non-appearance
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1. Non-appearance
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Art 288(4) In the event of a dispute as to whether a court or tribunal has
jurisdiction, the matter shall be settled by decision of that court or tribunal.

Art 9 of Annex VII Default of appearance

If one of the parties to the dispute does not appear before the arbitral tribunal
or fails to defend its case, the other party may request the tribunal to continue
the proceedings and to make its award. Absence of a party or failure of a party
to defend its case shall not constitute a bar to the proceedings. Before making
its award, the arbitral tribunal must satisfy itself not only that it has jurisdiction
over the dispute but also that the claim is well founded in fact and law.
(Emphasis added.)

Chinese statement, 12 May 2016:

“IW]hether or not China accepts and participates in the arbitral proceedings,
the Arbitral Tribunal has the obligation under international law to establish
that it does have jurisdiction over the disputes. But from what we have seen, it
apparently has failed to fulfil the obligation and the ruling would certainly be
invalid.”



2. Scope of jurisdiction

The Philippines’ submissions

(1) China’s claimed nine-dash line in the South China Sea. The Philippines
contested China’s maritime entitlements in the South China Sea
(Submission 1) and challenged the legality of the nine-dash line
(Submission 2).

(2) The characterization of certain maritime features as rocks, islands, or low-
tide elevations, and their corresponding maritime entitlements
(Submissions 3-7).

(3) Claims that China had violated various rights of the Philippines by occupying
particular features, thereby denying the Philippines its rights under the
Convention to resources in maritime areas within its exclusive sovereignty
(Submissions 8-10) and violating obligations to protect and preserve the

20 marine environment (Submissions 11 and 12).
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2. Scope of jurisdiction

A territorial sovereignty dispute, or a dispute under the Convention?

“IThe Tribunal] might consider that the Philippines’ Submissions could be
understood to relate to sovereignty if it were convinced that either (a) the
resolution of the Philippines’ claims would require the Tribunal first to render a
decision on sovereignty, either expressly or implicitly; or (b) the actual objective of
the Philippines’ claims was to advance its position in the Parties’ dispute over
sovereignty.”
Then:
i. noted that the Philippines had not asked the Tribunal to rule on
sovereignty and repeatedly requested the Tribunal to refrain from doing so;
ii. agreed with the Philippines that it was possible to decide whether the
maritime features generated maritime entitlements accepting China’s case
that it is sovereign over them; and
indicated that it would ensure, in addressing the merits, not to advance or
20 detract from either party’s claims to land sovereignty in the South China
ESSEX Sea.
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2. Scope of jurisdiction

A maritime delimitation dispute, or a question of the existence
of maritime entitlements?

The Tribunal held that “a dispute concerning the existence of an
entitlement to maritime zones is distinct from a dispute
concerning the delimitation of those zones in an area where the
entitlements of parties overlap.”
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3. Effectiveness of UNCLOS dispute settlement

U China’s position: publicly confirmed that it did not accept the
Award.

U The Philippines position: initially describing it as a milestone.
Within three months, it said the award was “a piece of paper” that
would “take the back seat” in bilateral negotiations.

U The legal position under UNCLOS: the decision is final and “shall be
complied with by all the parties to the dispute.”
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4. Extent to which likely to be followed

20

ESSEX
STREET

Decisions under Section 2 of Part XV are binding on the parties to the
dispute, but there is no established system of precedent.

In practice, where a court or tribunal has given a particular interpretation
or application of a specific rule or provision, of treaty or custom, one
would expect that a court or tribunal addressing that same rule or
provision will treat the earlier decision as at least persuasive, so that one
would only depart from it in limited circumstances, and with reasoning.

This has happened in practice in LOS disputes: the three-step methodology
for delimitation of EEZ/CS is an example which has been characterized as
“acquis judiciaire” - a source of law under Article 38(1)(d) of the ICJ
Statute.

The South China Sea tribunal was first to interpret Article 121(3): “Rocks
which cannot sustain human habitation or economic life of their own shall
have no exclusive economic zone or continental shelf.” To what extent is it
likely to be followed?
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